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CHAPTER  1 
INTRODUCTION 

1 .  The  Constitution 

The  British  North  America  Act  grants  exclusive  legislative  jurisdiction 
to  the  provinces  with  respect  to  some  aspects  of  famly  law  and  to  Parliament 
wi  :h  respect  to  others.  Under  s.  91  of  the  Act,  Parliament  has  exclusive 
jurisdiction  over  marriage  and  divorce  (s .  91(26))  and  criminal  law  (s .  91(27)). 
The  provinces  are  given  exclusive  jurisdiction  in  relation  to  the  solemn¬ 
ization  of  marriage  (s .  92(12))  and  property  and  civil  rights  in  the  province 
(s .  92(13)).  As  interpreted  by  the  courts  these  sections  result  in  the 
province  having  legislative  authority  over  the  formalities  of  marriage,  while 
the  federal  government  has  authority  over  the  capacity  to  marry,  and  marriage 
status.  Maintenance  and  custody  are  topics  within  the  provincial  legislative 
jurisdiction,  but  come  within  the  federal  power  when  dealt  with  as  a  corollary 
matter  to  divorce. 

This  divided  jurisdiction  raises  many  problems,  particularly  in  relation 
to  financial  support  and  child  custody.  While  a  full  discussion  of  all  the 
constitutional  implications  is  beyond  an  introductory  course  in  Family  Law,  some 
of  the  problems  that  are  raised  because  of  the  division  of  powers  are 
illustrated  in  the  following  articles  and  cases. 


